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Abstract

The aim of this study is to investigate how EU Member States used their
discretion in transposing EU Directive n. 2014/95/EU. The Directive provided the
opportunity to achieve similar levels of companies’ transparency on social and
environmental matters, as well as increasing trust and encouraging more
sustainable corporate behaviors. The comparison of the transposition laws in
France, Italy, and the UK indicates that significant differences shape company
obligations at the country level.
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1. Non-financial Reporting Directive

About 60 years ago, organizations started providing voluntary reporting as a
means of demonstrating awareness of their own responsibility towards society and
the environment with the objective of legitimizing their behaviors and obtaining the
consensus of financial markets. Over time, growing societal pressures and
expectations resulted in the increase and evolution of sustainability reporting
(Brondoni, 2014), as well as the development of standards and guidelines (Salvioni
and Bosetti, 2014). This type of reporting is now common practice among large
companies (KPMG, 2013).

The disclosure of environmental, social, and governance (ESG) information was
mainly provided on a voluntary basis. More recently, after many years of laissez-
faire, regulation began to be deemed necessary (UNEP, 2010; UN, 2013).
Therefore, the accountability demand was at times satisfied by means of regulations
or listing requirements (Salvioni and Bosetti, 2014). Some EU Member States can
be considered pioneers of this type of regulation, such as France (Law of New
Economic Regulations issued in 2001, followed by Grenelle I and Grenelle 11) and
Denmark (Danish Financial Statements Act issued in 2001). Others intervened as a
result of the 2003/51/EU Directive (Accounts Modernisation Directive), which is
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one of many initiatives put in place by the EU to promote the disclosure of non-
financial information (Hibbitt and Collison, 2004; Albareda et al., 2007).

Despite the evolution in ESG reporting, the EU Commission’s consultation on
Non-Financial Disclosure (EC, 2011) acknowledged the inadequacy of current
reporting practices to satisfy the information needs of markets. Lack of
transparency and the coexistence of different legal regimes led the EU to issue the
2014/95/EU Directive (henceforth “NF Directive”), which obliges certain large
public undertakings and groups to provide a non-financial statement commencing
on or after 1 January 2017. The NF Directive explicitly states the intention of
achieving similar high levels of transparency across the EU by allowing each
Member State “high flexibility of action in order to take account of the
multidimensional nature of corporate social responsibility (CSR) and the diversity
of the CSR policies implemented by businesses”.

Leaving many options to Member States implies that individual national interests
may prevail on achieving the success of harmonization (Evans and Nobes, 1998).
While one country may simply opt for a normalizing process and passively
transpose the directive mandate into its own national legal system, another country
could amend the mandate to fit the particulars of its own internal environment. The
NF Directive could be a game changer, although a number of issues have already
been identified (e.g., Johansen, 2016). As the EU directives impact on companies
only at the transposition stage, and transposition will then impact on the actual
implementation, this research intends to investigate how discretion has been used
locally. The aim is to understand the differences in transposition of the NF
Directive in three European countries and whether divergences may jeopardize the
original intent of the NF Directive. This is the first stage of a wider project aiming
to understand how differences in regulations may be linked to previous existing
norms and business practices.

As the transposition of the NF Directive is a recent occurrence, its investigation is
still limited. This paper contributes to the existing literature on corporate disclosure
and formal harmonization in general, and to the debate around non-financial
reporting in particular. The results can be beneficial at a regulatory level because
they provide first insights about the potential outcome of the European intervention
for the legislator.

2. The Need of Regulating Non-financial Disclosure and the Issue of NF
Directive

Governments conceive regulation on ESG aspects as the means to respond to
increasing accountability demands from stakeholders and a soaring interest by
investors on CSR aspects (EY, 2014; Cohen et al., 2015). However, there are
competing views about the effectiveness and impacts of regulation.

Those in favor of regulation argue that mandatory sustainability reporting limits
the use of ESG disclosure as a legitimation strategy (Lewis and Unerman, 1999)
and would therefore allegedly improve transparency, credibility of reporting and
standardization as well as comparability, legal certainty and corporate culture
(UNEP, 2010). Similarly, Boyer-Allirol (2013) argues that regulating CSR
reporting would help overcome the shortcomings of voluntary reporting; in her
opinion, only by prescribing a certain quality and quantity of information as well as
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auditing can the ESG information be credible enough to be taken into account by
investors in their decisions. Bernardi and Stark (2016) suggest that the mandatory
preparation of integrated reports in South Africa strengthens the relationship
between ESG disclosure and analyst forecast accuracy. Regulation may favor
greater transparency that reduces information asymmetries leading to higher market
efficiency and lower cost of capital (e.g., Dhaliwal et al., 2011; Goss and Robert,
2011).

Others take the opposite view on the need of regulation. For example, with
reference to environmental information, Luque-Vilchez and Larrinaga (2016) use
the Spanish regulatory case to show how regulation did not impact the number of
reports and marginally increased the reporting quality. They argue that this may
anticipate the outcomes of the NF Directive. Bebbington et al. (2012) show how
regulation in Spain was not enough to create a norm because it lacked normativity,
which is the result of some actors’ agency and structural elements such as the
existence of previous norms. Chauvey et al. (2015) build on the work of
Bebbington et al (2012) and use the French case to argue that CSR disclosure
requirements were moving toward normativity, but not leading to an improvement
in information quality.

Recently, the European Commission (EC, 2013) highlighted the shortcomings of
voluntary reporting. Corporate disclosure was described as often unbalanced,
inaccurate, inconsistent, and not comparable. Companies used Key Performance
indicators (KPIs) poorly and provided insufficient information about significant
aspects such as risk management, human rights, and corruption matters. Many
studies also highlight how CSR reports can be a symbolic management practice and
how the quality of reporting can be quite poor (e.g., Boiral, 2013; Michelon et al,
2015; Merkl-Davies and Brennan, 2007).

On multiple occasions, the EU highlighted the need for a change (for example in
the European Parliament resolution of 6 February 2013 on CSR - 2012/2097 INI).
Therefore, the NF Directive was issued on 22 October 2014 to set specific
requirements for large undertakings (public-interest entities having more than 500
employees) about the disclosure of ESG information in a document named “non-
financial statement”. Provisions are made in relation to the content, structure, form,
and diffusion to the public and in relation to the verification by third parties.
However, some aspects (i.e., the verification of the content of the non-financial
statement) are indicated as optional to ensure that Member States are free to choose
the most appropriate forms and means to achieve the objectives set by an EC
Directive. In this sense, the NF Directive leaves discretion to Member States
meaning that they have room to maneuver in implementing the Directive (Green-
Cowles et al, 2001).

Moreover, the NF Directive does not provide stringent and detailed rules for
disclosure, but it simply states that non-financial information should be published
"to the extent necessary to understand the evolution of the business, the results and
the situation of the company as well as the impact of its activities”". This “minimum
harmonisation” approach to European legislation, which allows Members States to
decide whether to apply more stringent regulations or not, does not always lead to
minimum impacts on national contexts. For example, Jeppesen and Loft (2011)
show how the implementation of the European Eight Directive in Denmark
disturbed the balance within the auditing profession and triggered a conflict
between state-authorized and registered auditors over the statutory audit
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jurisdiction. Hence, the transposition of European directives into country members’
legislation represents a challenging step that academics have just started to
investigate (Szabo and Sgrensen, 2017; Jeffery, 2017).

The focus of this paper is on formal implementation of directives, which relates to
transposition of a Directive into a national law. Its investigation is important
because formal harmonization (or de jure harmonization) is a crucial driver of
material (or practical) harmonization, which relates to the compliance by regulated
subjects (Tay and Parker, 1990; Rahman et al, 1996) and because “it is only
possible in the first place to harmonise standards, not environmental or cultural
factors nor accounting practices for all listed companies in one country” (D’Arcy,
2001). However, formal implementation not always leads to practical
implementation (Versluis, 2007). Practices may converge when rules don’t, and
vice versa (e.g., Ball et al., 2003; Mahoney, 2009).

At the stage of formal implementation, the Member States use a variety of
techniques for transposing directive provisions into national law, like copying parts
of the text from a directive in a new national regulation, transposing with minor or
major terminology changes or other adjustments and opting for elaboration and/or
formulation. Over-implementation and under-implementation are also possible
(Dimitrakopoulos, 2001). In this sense, discretion can be used to set requirements
that exceed the EU law (gold plating) or not.

A variety of factors could explain differences in transposition. Some studies focus
on legal, administrative, and political variables (e.g., Mastenbroek, 2003, Bursens,
2002; Dimitrakopoulos, 2001), domestic politics (e.g., Dimitrova and Steunenberg,
2000; Borzel and Risse, 2003) or poor quality and clarity of the Directives (e.g.,
Knill and Lenschow, 1998; Dimitrakopoulos, 2001). Others investigated the degree
of fit or misfit between the European legislation and the domestic situation building
on the assumption that Member States try to minimize the cost of institutional
adaptation caused by the transposition (Borzel, 2003; Heritier, 1995). However,
Falkner et al. (2007) found that domestic governments may welcome a high degree
of ‘misfit’ as an opportunity to introduce a positive change.

Since the NF Directive allows Member States to choose the most appropriate
forms and means to achieve the desired outcome, this paper aims to identify
differences in the transposition of the EU by carrying out a country-by-country
comparison of the individual national legislations that introduce the new obligations
on ESG disclosure. The diversity policy also introduced by the NF Directive is not
object of investigation in this research.

3. Data and Methods

In order to explore the differences in transposition of EU NF Directive, we
focused our analysis on UK, France, and Italy for a combination of reasons. Since
our goal is to understand whether divergences in transposition may jeopardize the
achievement of the original intent of the NF Directive, we considered the EU
Member States having a number of infringements cases in the last 5 years (from
2012 to 2016) higher than total average (EC, 2016) Those are 13 out of 28 Member
States (Table 1). The higher the number of infringements, the greater is the attitude
of the national government to not ensure timely and correct transposition of EU
law. Among the 13 Member States, we focused on those that have been more
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investigated by previous academic studies for their peculiarities in national
transpositions and whose national language is known by the authors.

Table 1: Number of infringement cases in EU-28 Member States

2012 | 2013 | 2014 | 2015 | 2016 | average 5 years
Croatia 0 2 16 28 69 23
Latvia 30 33 37 44 58 40
Malta 44 34 31 44 50 41
Denmark 44 45 46 38 62 47
Estonia 48 50 32 52 60 48
Lithuania 44 39 39 49 79 50
Netherlands 47 49 42 49 65 50
Slovakia 40 53 49 61 56 52
Sweden 42 42 40 65 72 52
Ireland 47 48 51 50 89 57
Luxemburg 46 54 53 59 87 60
Finland 64 56 45 49 88 60
Czech Republic 49 43 56 63 93 61
Hungary 68 58 70 55 93 69
Bulgaria 59 55 91 59 82 69
Slovenia 55 74 76 76 86 73
UK 85 73 74 64 80 75
Austria 75 68 79 63 106 78
Romania 59 68 105 72 92 79
Cyprus 67 72 71 85 112 81
Portugal 101 75 75 73 135 92
Germany 72 81 95 110 | 112 94
France 77 92 97 102 | 116 97
Poland 100 83 97 100 | 112 98
Spain 107 | 110 | 110 99 125 110
Belgium 113 98 120 93 130 111
Greece 103 | 101 | 123 | 114 | 122 113
Italy 135 | 132 | 111 | 107 85 114
28 Member States total average 71

Source: own elaboration on EU 2012-2016 data (EU, 2016)

Equally important in the selection of countries is the different understanding of
CSR concept and diverse initiatives taken by the respective national governments
on socio-environmental disclosure before the issue of the NF Directive. National
differences, which are linked to the different social, cultural, and political context,
are important to consider as they drive governments to adjust the Directive to fit the
particulars of the local context and generate obstacles to harmonization (Albareda
et at., 2007). As stated by Baker (2014), if the national differences are based on
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established laws and historical traditions, then expectations for increased regulatory
harmonization may be difficult to achieve.

In France (where there is a sound welfare state), companies are expected to take
over social responsibility for sustainable development. Thus, the State is used to
promote or require CSR by law issuing detailed regulations. Moreover, France is
among the EU countries that first made experiments with social reporting (the
‘bilan social’ was a legal requirement in France since 1977). In the UK, CSR
initiatives emerged as company voluntary actions and the Government acted as
facilitator to provide incentives for CSR activities. Moreover, the English legal
tradition states that only principles are laid down while the rest is supplemented by
managerial discretion (Arnold and Matthews, 2002). Italy has fewer years of
experience on CSR. Its Government introduces initiatives later because it preferred
creating discussion groups and committees to create consensus on CSR (Contrafatto
and Rusconi, 2005).

In order to compare national transpositions, we started from a textual analysis of
the NF Directive articles. Articles refer to regulatory choices or regulations set with
reference to different aspects, i.e., the list of topics or content to be disclosed, the
company scope of application, the application of principles like the “company or
explain” rule. Then, we searched for regulation of the same aspects in the national
laws transposing the Directive. However, the magnitude and implications of
possible differences in national legislations can be better appreciated if regulatory
choices are investigated in relation to what the NF Directive intends to achieve.
Analyzing how the national transpositions fit into the NF Directive objectives may
be predictive of the actual outcome of the NF Directive.

We used the Preamble to the Directive to identify the intent of the legislator,
which is, to be concise, to improve transparency (1) and trust (2) and ultimately
foster a change toward a more sustainable behavior (3). We drew from teleological
argumentation in legal theory and structuralism to interpret the regulatory choices
in light of these three key objectives, as they are two common interpretation
methods in the EU legal order (Barak, 2005; Baratta and Carli, 2014). We followed
the textual meaning where possible and used a purposive approach where the
wording was not clear. Often used in case law of the European Court of Justice, this
method leads to interpreting laws in light of the finalities of EU provisions.

In addition, we recurred to the literature on financial reporting and sustainability
reporting to clarify how a regulatory choice informs the characteristics or qualities
that information should have to favor transparency, trust, and a responsible
behavior. These characteristics represent sub-objectives necessary to achieve the
higher-end goals of the NF Directive.

This process of interpretation resulted in the grid of Table 2. We applied this grid
in the analysis of the S12016 No. 1245 which amended the UK Companies Act
2006, the Italian Legislative Decree No. 254/2016 and the Decree No. 2017-1265
of August 9, 2017 which modified the Commercial Code, previously already
modified by laws as Grenelle 1 No. 2009-967 of August 3, 2009 and Grenelle 2,
No. 2010-788 of July 12, 2010.
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OBJECTIVES

SUB-OBJECTIVES

REGULATORY CHOICES (mandatory requirements in lItalics)

1.
TRANSPA-
RENCY

COMPLETE-
NESS

a) List of topics (minimum requirement: 1. Environmental
matters; 2. Social matters; 3. Employee matters, 4. Respect for
human rights; 5. Anti-corruption and bribery matters)

b) Items (1. Policies, including any due-diligence process; 2.
Outcomes; 3. Risks; 4. Business model; 5. Non-financial key
performance indicators; 6. Framework chosen (if any)

c) Further topics

d) Further items

e) Further specifications

f) Omit information if does not prevent a fair and balanced
understanding

RELEVANCE

Reference to the concept of materiality (meant as “necessary
for an understanding of the undertaking's development,
performance, position and impact of its activity”)

CLARITY

a) Additional explanations and references to financial
statements

b) Clear explanations for not pursuing ESG policies

COMPARABI-
LITY

a) Comparison with peers (scope) (1. 500 employees
threshold; 2. Further thresholds; 3. Wider scope of application)

b) Comparison with previous years
¢) Flexibility to choose reporting frameworks

CONSISTENCY

a) Disclosure of changes/differences in policies

ACCESSIBILITY

a) Within the management report

b) In the country-specific report for ESG aspect (Strategic
Report)

¢) Media channels (e.g., website)

TIMELINESS

a) Disclosure with the annual report
b) Within 6 months from the end of year

2. TRUST

RELIABILITY
and ACCURACY

a) Audit on the presence of the NF statement

b) Assurance on the content of the NF statement

c) Further assurance requirements

d) Audit carried out by statutory auditors and audit firms
e) Assurance carried out by other independent assurance
providers

3. CHANGE
IN CSR
PRACTICES

ENFORCEMENT

Penalties for companies not disclosing

BOARD
INVOLVEMENT

Board responsibility for ensuring that NF statement is
prepared, published and compliant

Source: Own elahoration

Transparency

The NF Directive does not define the concept of transparency. However, some
indication is given by the EC (2013) when it says that “information is not
sufficiently material, accurate, timely, clear, comparable, and reliable”. We used
then these characteristics and others mentioned in the NF Directive (e.g., ease of
access and consistency) to interpret the EU provisions. Moreover, we relied on
financial accounting literature, which states that reports or companies are
transparent when they provide information that reflects all material aspects
(Mulford and Comiskey, 2002; Roohani et al., 2009), the substance of events in a
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straightforward manner (McEwen, 2009) so that it is readily understandable by
users (Barth and Schipper, 2008) and easily extracted and effectively used (Hunton
et al., 2006). In summary, information is transparent when it provides a clear,
concise, and balanced information on relevant aspects (Bushman et al., 2004).

Transparency includes the concept of completeness (Dubbnik et al., 2008) and
relevance. GRI, for example, defines transparency as “the complete disclosure of
information on the topics and indicators required to reflect impacts and enable
stakeholders to make decisions.” (GRI, 2011, p. 6). However, the NF Directive
does not explicitly define the concept of relevance, but rather limits the provision of
non-financial information to the extent necessary for “understanding of the
undertaking's development, performance, position and impact of its activity”.
Similarly, there is no definition for completeness. The NF Directive sets a
minimum requirement to disclose the policies, the effects of those policies, and
principal risks related to a common set of information (“related to environmental,
social and employee matters, respect for human rights, anti-corruption and bribery
matters”) while allowing for additional disclosure on firm-relevant topics.

Transparency can be enhanced by comparability (Barth and Schipper, 2008).
Comparability occurs when similar companies apply the same rules, indicate
previous performance and apply consistent disclosure from one period to another.
Comparability is also related to uniformity (Wolk et al., 2008). Uniformity is when
similar events are treated similarly by different companies and it is favoured by the
enforcement of common standards and practices (Cole et al., 2012). The NF
Directive has made no standard or format mandatory, although some authors
suggest that imposing a framework like GRI guidelines would have helped
regulatory bodies enhance the comparability of companies’ CSR reports (Matuszak
and Rozanska, 2017). Member States are left to decide whether companies shall
adopt “national, Union-based or international frameworks” or not. Thus, national
legislators and/or standard-setters have the opportunity to undermine the
harmonizing effect of the Directives (Aisbitt, 2008). This contrasts with the
approach followed in the previous IV EU Directive. In that case, the adoption of a
common layout or formats of financial statements generated uniformity and
represented the most successful area of harmonization achieved by the European
Union (Walton, 1992).

Another key characteristic that favors transparency is accessibility, which is
related to the media used for communication. CSR information can be diffused
through several means: corporate reporting, press releases, annual meetings open to
public, websites, and other internet channels etc. The NF Directive requires
companies to include the non-financial statement either in the management report
or alongside it. Thus, a company can alternatively prepare a separate report
covering ESG information as allowed by Italy and Poland (Matuszak and
Rézanska, 2017). In this case, it has to be made publicly available on the
undertaking’s website and cross-referenced in the management report. As the
management report is directed at investors and is not often read by consumers,
employees, and other user groups different than shareholders, this alternative would
potentially enhance the accessibility to a larger audience as well as increase the
detail and extent of the information provided (Davis et al., 2003).

Lastly, information has to be accessible in a timely manner in order to be part of
the users’ decision-making process. The internet is a communication channel that is
more timely and useful to decision makers compared to paper-based reporting
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(Bolivar, 2009). Therefore, policy makers should focus on timelier reporting of
both positive and negative performance as one of the means to level the playing
field on CSR performance (Cho et al., 2013).

Trust

The NF Directive also intends to increase trust. Requiring the auditing of the non-
financial statement may increase reliability and truthfulness. De Villiers and Van
Staden (2010, 2012) found that shareholders value disclosure of environmental
information and they want it to be compulsory and audited. Assurance of
sustainability information is an important aspect and is gaining momentum
(CorporateRegister, 2008; Simnett et al, 2009). Boyer-Allirol (2013) argues that it
is one of the fundamental conditions for ESG information to be credible enough to
be taken into account by investors in their decisions. However, the NF Directive
gives Member States the discretion to choose whether to verify the content of
reports by an independent assurance service provider.

Adoption of CSR practices

The NF Directive sits under the umbrella of public policies aimed at leveraging
CSR. This represents the end outcome of making non-financial disclosure
mandatory in the EU. As stated by Cantino and Cortese (2017) with reference to the
NF Directive, “it is not just a matter of designing, providing, and implementing
reporting tools... the aim is to achieve higher purposes” like promoting the
development of businesses that are more ethical, social, and environmental-
oriented. Requiring mandatory transparency on non-financial aspects is held to
encourage companies to improve monitoring and management of performance and
increase their commitment to CSR or responsible behaviors (Stone et al., 2004;
Hamann, 2004; Boston and Lempp, 2011).

However, the success of regulation depends on both enforcement and
implementation. While implementation is ongoing, the regulatory choices in terms
of enforcement can be a useful dimension to consider (Leuz, 2010). Past studies
concentrate on two main factors: the role of sanctions for non-compliance to CSR
disclosure set by governments as a means to generate more attention to
sustainability (Chelli et al., 2014) and the involvement of the Board that could
accelerate the diffusion of a culture of sustainability within the organization (Frias-
Aceituno et al., 2013). Involvement could be increased by holding the Board
responsible for the content of the non-financial statement. The Board may be
recommended to set up a committee dedicated to oversight of sustainability issues
(as for the Risk Committee). However, the NF Directive doesn’t provide any detail
on the matter.

4. Results from the International Comparison
The grid of analysis has been applied in the examination of national
transpositions. Results are reported in tables by intended aim of the NF Directive to

show similarities and differences among countries.

Transparency
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In relation to completeness, Table 3 shows that each country didn’t go beyond
the minimum requirement set by the EU Directive. They merely transposed the list
of topics and items to disclose as written in the EU Directive.

Table 3: Transparency

SUB- REGULATORY CHOICES (mandatory

OBJECTIVES requirements in Italics) UK | FRIT
a) List of topics (minimum requirement)
1. Environmental matters yes  yes | yes
2. Social matters yes  yes | yes
3. Employee matters yes | yes  yes
4. Respect for human rights yes  yes | yes
5. Anti-corruption and bribery matters yes  yes | yes
b) Items (including regulatory framework)
1.Policies, including any due-diligence process yes  yes | yes

COMPLETENESS 2. O-utcomes yes | yes  yes
3. Risks yes | yes  yes
4. Business model yes  yes | yes
5. Non-financial key performance indicators yes  yes | yes
6. Framework chosen (if any) yes | yes  yes
¢) Further topics no no no
d) Further items no no no
e) Further specifications yes | yes | yes

f) Omit information if does not prevent a fair and

balanced understanding yes yes yes

RELEVANCE Reference to the concept of materiality yes | yes  yes
a) Additional explanations and references to financial

CLARITY statements yes no yes
b) Clear explanations for not pursuing ESG policies yes | yes | yes
a) Comparison with peers (scope)
1. 500 employees threshold yes | yes | yes

COMPARABI- 2. Further thresholds no yes  yes

LITY 3. Wider scope of application no  yes no
b) Comparison with previous years no yes  yes
¢) Flexibility to choose reporting frameworks yes | yes | yes

CONSISTENCY a) Disclosure of changes/differences in policies no no yes
a) Within the management report no yes  yes

ACCESSIBILITY | b) Inthe country-specific report for ESG aspect

(Strategic Report) yes no  no

¢) Media channels (e.g., website) no no yes
a) Disclosure with the annual report yes | yes  yes
TIMELINESS b) Within 6 months from the end of year no no | yes

However, the level of similarity in terms of topics is deceitful. Table 4 shows that
the UK remained pretty much silent, that is to say they gave very little specification
in relation to topics or items are provided while France imposes a detailed list of
requirements. The UK approach may have not come as a surprise as we would
expect further guidance to be left in the hands of the FRC rather than the legislator.
France took the complete opposite stance, showing a strong regulatory approach by
listing 42 aspects on the basis of those included in Grenelle Il. Italy seems to sit in
between; it regulated less than France, but shared most of the aspects with the
French legislation.
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Table 4: Further National Specifications

UK FR IT
Environmental matters
1.  The use of energy resources no  yes | yes
2. The use of water resources; no  yes  yes
3. Emissions of greenhouse gases no yes  yes
4.  Polluting emissions no yes | yes
5. The impact on the environment yes | yes | yes
6.  Impact on health and security no no yes
7. Further requirements on specific items no yes | no
8.  Environmental policies no yes | no
Employees matters
1. Gender equality/equality of treatment no yes | yes
2.  Implementation of international conventions on employee rights no yes | yes
3. Social dialogue/social relations no yes | yes
4.  Employment no yes | no
5. Organization of work: no yes | no
6. Health and safety no  yes no
7.  Training policy no yes | no
Social matters
1. Commitment for local sustainable development and local populations no yes | nho
2 Relations with local stakeholders no yes | nho
3 Partnership and sponsorship actions for local development no yes | no
4. Inclusion in the purchasing policy of social and environmental issues no yes | no
5. Measures for the health and safety of consumers no yes | no
Human rights
1. Policies to prevent violations of human rights no yes | yes
2. Fight against discrimination no yes | yes
3. Protection of labor force's human rights no yes | no
Anti-corruption and bribery matters
1. Fight against both active and passive corruption no yes | yes
Risks
1. Policies applied to risks no  yes no
2. Results of risk policies and KPIs related to risks no  yes  no
Non-financial KPIs
1. KPIs have to be chosen in line with the reporting standard no no yes
2. Adjustments or additional KPIs are possible no no yes

In relation to environmental matters, France shares five of the six aspects
mentioned in the Italian law (e.g., use of energy and water resources) and requires
many more (e.g., certifications; provisions for environmental risks, protection of
biodiversity). The UK makes only one specification and it is the only point in
common with the other two countries. Similarly, with reference to employee
matters, the UK makes no specification at all while the Italian law puts forward 3
aspects on this topic which France shares and then goes on to require an additional
four items. In relation to social matters, both Italy and the UK do not to provide
further specification while France mentions 5 types of information that should be
disclosed. Finally, the UK again doesn’t provide any further specification about
human rights matters while Italy requires 3 specific kinds of information (for
example the fight against discrimination), all of them shared with France who also
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added a further element to its list. Amongst all topics, anti-bribery and corruption
seem to be overlooked.

With reference to the disclosure of items, the UK merely adheres to the NF
Directive while France and Italy make further specifications but about different
matters. France requires the disclosure of policies applied to risks, the results of
those policies, and KPIs related to risks. In relation to KPIs, Italy requires
companies to choose indicators in line with the reporting standards and allows both
adjustments and additional KPIs.

Despite the cited requirements, the completeness of the information provided
above can be restricted. All countries adopted the option of leaving companies the
possibility of omitting information that when disclosed would damage the company
itself. This ‘safe harbor principle’ involves a certain level of judgement and
therefore subjectivity from members of the administrative body in deciding when
and which information is prejudicial.

Information needs to be relevant to users. The NF Directive mentions the word
“relevant” when indicating how companies should choose which risks and key
performance indicators to disclose and it states that “a fair and balanced
understanding of an entity’s situation” is the condition limiting the possibility for
companies to omit information to the public. However, as already highlighted by
Jeffery (2017), it is not clear which information is deemed to be material and how
the materiality test should be conducted with regard to the impact of principal risks.
Member States kept the same terminology as the NF Directive without further
indications nor requirements about, for example, the disclosure of processes and
governance arrangements used to perform their materiality assessment.

In relation to clarity of the information, the NF Directive requires companies to
include, where appropriate, additional explanations or references to the financial
statements, however this requirement is not mentioned in the French legislation. All
countries mandate to explain why policies are not pursued and use the concept of
relevance (copying the wording of the NF Directive) without providing further
explanations. Therefore, the requirements that may enhance clarity are very limited.
More elements such as the proposal of using images, graphs etc. could have been
included.

The objective of comparability in ESG disclosure is pursued through various
requirements. First of all, information can be comparable only if companies of the
same type produce the information. However, the company scope is different.
While all countries transposed the requirement of producing a non-financial
statement for public interest entities with more than 500 employees, Italy and
France used additional thresholds to identify those who shall disclose. In addition,
France includes some companies whose securities are not admitted to trading on a
regulated market with a balance sheet of at least 100 million Euros or net turnover
of 100 million Euros and 500+ employees.

Secondly, comparability and uniformity could be enhanced using the same
framework or standard. However, the NF Directive left Member States the
possibility of allowing the use of national, Union-based or international
frameworks. All countries left companies free to use one or more or none, SO no
one imposed a particular framework over others. Lastly, only Italy and France
require information related to topics and items to be comparable with the previous
year’s one.
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In terms of consistency, only Italy specifically requires companies to disclose
changes in policies from one year to the other. The other legislations do not
explicitly require the content nor the KPIs to be consistent over time.

Differences also refer to the ease of access. Italy and France require the inclusion
of the non-financial statement within the management report, therefore whole of the
information is published at the same time. However, Italy also allows (and it is the
only case) the use of a separate report. To facilitate accessibility, the Italian
legislation specifies that the management report needs to signpost to where to find
the non-financial statement if it is not within management report. UK companies
will locate the statement within the strategic report, which was the space already
dedicated to non-financial disclosure. Regardless of where it is located, timeliness
of information is crucial. In the UK and France, the information will be accessible
when the annual reports are available. Italy specifies that those who use a separate
report must either publish it online within 6 months from the date the balance sheet
was published or attach it to the management report.

Trust

Table 5 shows that Italy and the UK permit audit as only it is carried out by
statutory auditors and audit firms while France allows a wider range of assurance
providers.

The UK Companies Act wasn’t amended in reference to this aspect. The UK
doesn’t require any specific audit on the content of the statement. Italy and France’s
requirements are stricter than those of the NF Directive; in both cases assurance on
the content of the statement is required making the information disclosed more
reliable. France also requires auditors of companies exceeding certain thresholds to
provide further information in the audit report. The report of the independent third-
party organization includes: (a) A reasoned opinion on the conformity of the
declaration with the provisions laid down and on the accuracy of the information
provided, and b) The steps he has taken to carry out his verification mission.

Table 5: Trust

SUB -
OBJECTIVES UK FROIT
a) Audit on the presence of the NF statement yes | yes | yes
b) Audit on the content of the NF statement no yes  yes
RELIABILITY 3) ;ur;_hter ass_u(rjanc«ts k:lzeqlzlrtertnents - — no  yes | no
and ACCURACY fi)rmg it carried out by statutory auditors and audi yes | yes | yes
e) Assurance carried out by other independent
; no  yes | no
assurance providers

Adoption of CSR practices

The high-level purpose of the NF Directive is that of enhancing the culture of
sustainability and CSR of businesses in Europe. With reference to the aspects that
could favor such a change, only Italy explicitly stated penalties for not producing
the non-financial statement (Table 6). In all countries, the Boards have the ultimate
responsibility to ensure that the non-financial statement is drawn up and published
according to the legal requirements set by the EU Directive.
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Table 6: Changes in CSR practices

SUB-OBJECTIVES UK FR IT
3.1. ENFORCEMENT Penalties for non-disclosure no no yes
3.2. BOARD INVOLVEMENT | Board responsibility yes yes  yes

5. Discussion and Conclusions

The NF directive aims to achieve similar high level of transparency across
Europe, increase trust in the information provided and move toward a more
sustainable economy. These objectives are pursued by minimum requirements and
allowing for high flexibility of actions.

This research investigates how this discretion was used in the context of the
objectives of the NF Directive. Results show an alignment when legal requirements
are set by the EU and a spontaneous convergence of certain elements of disclosure,
but also significant differences that could hinder the aims of the NF Directive.
Differences in requirements for completeness, comparability, and clarity of
information stand out and affect the achievement of similar level of transparency.

Alignment emerges when all countries require disclosure on the same matters as
those listed by the NF Directive (e.g., social, environmental, employees) and all
embraced the possibility of omitting information. Also, they all merely copied the
Directive’s wording to indicate which material information has to be disclosed, i.e.
“information to the extent necessary for an understanding of the undertaking's
development, performance, position, and impact of its activity”. However, this
‘copying-out approach’, together with a lack of clarification of concepts, may lead
to a de facto non-binding obligation as it happened with the disclosure of
environmental and social aspects required by the Accounts Modernisation Directive
(Dumitru et al., 2017).

Spontaneous convergence was found in certain instances, for example, when Italy
and France specified information related to employees.

However, numerous differences also exist. Differences emerge in how each
country made sense of the non-financial matters above. The UK doesn’t almost
provide any further specification, while the French regulation enters quite in detail
in terms of information to be provided in relation to each of the topic. This means
that making a sound comparison of ESG politics and performance data of France
companies with UK ones may be a difficult task to accomplish. Differences exist
also in relation to clarity of information. All countries require companies to explain
why policies are not pursued as required by the NF Directive, but France doesn’t
require the non-financial statement to include, where appropriate, additional
explanations of and references to financial statements.

Generally speaking, the UK is the country that regulated the least, almost
following a copying-out approach. This may be due to obligations existing before
the NF Directive, the One in-Two out Rule, but also the typical delegation of
issuing more stringent and detailed requirements to the profession (Evans and
Nobes, 1998).

Conversely, the Italian decree went beyond some of the requirements. In Italy,
going beyond a minimum-compliance approach could indicate that the country
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welcomed the misfit (Falkner et al, 2007). Indeed, regulation could be an
opportunity as the Danish and French case demonstrates (Danish Business
Authority, 2013; KPMG, 2011).

France used the most intrusive regulatory intervention. Discretion was used to add
requirements where no options were given. France also enlarged the company
scope of application of the regulation, ultimately jeopardizing comparability.

Country differences emerged where the NF Directive was silent (i.e., when Italy
required the disclosure of changes in policies to foster comparability and decided to
set penalties to have a positive effect on current practices) as well as when the NF
Directive left Member States the flexibility to adopt or not a certain provision (for
example, whether to use the management report or a separate report).

One of the most interesting differences refers to the audit on the presence and
content of the non-financial statement. France seems to have gone the furthest in
terms of reliability of the information as it sets more stringent requirements on the
assurance than the other countries, but it allows for a wide range of assurance
providers other than auditing firms. Who conducts assurance may impact the
credibility of the information perceived by the investors (Pflugrath et al., 2011).
Not requiring the assurance of the content in the UK may similarly hinder the
credibility of the induration provided.

This result raises a question about the appropriateness for the EU to leave
discretion in relation to certain crucial aspects rather than about the implementation
choice of the individual Member States. Making some further aspect mandatory
(e.g., auditing of the information) would have not necessarily disregarded the
overall intention to follow a “one-size-fits-all” approach (EC, 2017) and facilitated
the achievement of the NF objectives (e.g., trust).

The future analysis of the first non-financial statements will help appreciate how
companies actually responded and the extent of the change. After analyzing
material implementation, it is possible that the EU will eventually reduce the
flexibility of actions. Thus, the Directive can be interpreted as a first step to provide
insights about whether a more stringent EU approach is needed. However, pushing
toward standardization can be a double-edged sword as it could impact the
relevance of information.
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