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Abstract

The principle of transparency has gained increasingportance in laws and
regulations, particularly in recent years with thevolution of the public
administration model towards open government. Tiwecyple of transparency is
configured as a guarantee of access to those wha Hhe right, but in the
evolution of the most recent laws, also constitaissess independent of the legal
sphere of certain subjects, aimed at ensuring vpkesd and general knowledge of
information.
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1. Overture

The principle of transparency has gained increasingortance in laws and
regulations, particularly in recent years with tlewolution of the public
administration model towards open government.

The principle of transparency is in fact a keyriastent to guarantee opening the
information assets of Public Administrations, oa tine hand, to enable citizens to
monitor their activities, and on the other, to padenthe accountability of public
administrators. Transparency, as an instrumennsoire the sound administration
and impartiality of the institutions, is deemedragiple of administrative activity,
alongside the criteria of cost effectiveness, afficy, impartiality, and disclosure.

The principle of transparency is configured as arguatee of access to those who
have the right, but in the evolution of the mosterg laws, also constitutes access
independent of the legal sphere of certain subjeitsed at ensuring widespread
and general knowledge of information. The principle transparency finds a
powerful qualification and enhancement tool in theb, since it increases the
possibility for an indefinite number of subjectsaocess and use the information at
any time from different physical locations. Knowdgdof administrative acts and
documents constitutes the foundations of admiriggademocracy of modern
States, but above all, transparency is contratizeawill to conceal information for
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the benefit of personal and group interests. Trareey is therefore configured as
a need for clear and unambiguous Public Administnastructures, also ensuring
citizens the impartiality and legality of their cts.

Transparency is therefore not to be confused wgblasure, even if constituting
a fundamental element. Disclosure is the mere sthifairs of the action, the
organization, or the procedure, while transparedeiermines the conditions of
clarity and comprehensibility of the administrataetion. In other words, while the
actions regularly published on the register or website would be public, they
would not be transparent if published during thiedagys, or skilfully concealed, or
if the documents were accessible but with ambiguowdscure and
incomprehensible texts. With the adoption of dikexst on administrative language
and style codes, transparency tends to overcomeothelexity of the bureaucratic
language, and such simplification in turn leadsatgreater understanding of the
content of the deliberations. Transparency coriesta fundamental value of Public
Administration activities and as such, should pet@every objective set. To this
end, Public Administrations must: define the orgational areas to be influenced
to achieve adequate transparency; adopt a mettmpddto measure the level of
transparency (assessment) ascribed to each olgeictentify and share a system of
indicators aimed at measuring and monitoring tlvell®f transparency achieved
with respect to the objectives set, while encomipgs® indicators the judgments
of citizens.

In reality, many public administrations address ib®ue of transparency as a
mere bureaucratic requirement, often even the nadEintive administrations
confront transparency without a precise, and ctersismethodology over time,
without realizing that today, increasingly widesptaligitalization exposes them to
the easy identification of everything they prodwaéhin their structures and their
relationships with citizens and businesses.

2. Transparency in Italian Public Administrations

Since the 1990s, Italian Public Administrations JPA&ve been characterized by a
series of legislative measures aimed at triggeaimgocess of radical change. This
reform, still ongoing today, is aimed at:

- recovering efficiency and effectiveness in publti@an, emphasizing the service
role of Public Administrations towards citizens;

- strengthening the relationship of trust between liPuBdministrations and
citizens that has been weakened on the one harigebyumerous inefficiencies
of the public system and, on the other, by the g@weness of corruption at the
political and managerial level.

The capacity for dialogue and interaction with thi relevant stakeholders has
assumed ever greater strategic importance to eRalliic Administrations to carry
out their role as promoters of the developmenhefdommunities they represent.

Therefore, an evolutionary path has been outlinedhe relationship modes
between Public Administrations and citizens whopamary recipients of public
actions, have increasingly assumed the role of@gtarticipants in the process of
defining and implementing public policies.
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The corporatisation of Public Administrations hasogpessively led to the
redefinition of the relationship with citizens. Thater, in fact, have transformed
over time from ‘subjects’ into ‘users’ and, fingllinto participants. The PA has
progressively evolved towards a relational logiotigh:

- emphasising institutional subsidiarity: the PA tend achieve its goals through
interaction with citizens and other stakeholders;

- flexibility in relations with stakeholders: the PAcreases its capacity to listen
and interact and, consequently, the ability torpret needs and produce results
consistent with expectations;

- citizens as participants: citizens take on the oblactive participants in the PA;

- strategic relevance of communication developed a@wlerned at every
significant level of interaction between the PA dsdstakeholders;

- use of a shared language and communication toaseasingly constructed
through benchmarking and sharing with the subjetctee territory.

To support this path from the point of view of th@vernance tools, the main lines
of reform concern:

- public service employment relationship and perfarogeevaluation;

- public accounting and programming systems (harnadiois of public budgets at
all levels of government and for each entity in pidlic sector);

- digitization and dematerialization processes;

- internal control mechanisms (strategic and managgmadministrative, financial
control of associated companies, etc.);

- methods for regulating public procurement (procweeticode).

Finally, an issue of a transversal nature to thoemtioned above concerns
transparency in Public Administrations as well asuption prevention systems.

The relevance of this matter is immediately cledremw analysing the annual
ranking of Transparency International's Corruptierception Index (CPI). In this
ranking, Italy, as regards the fight against cadinrg is positioned negatively both
at the world level (60th out of 176 countries) atdthe European level, placed
among the last with Bulgaria and Grelede fact, these data are confirmed by what
emerges from the analysis of the recent publicatfofiransparency International’s
2017 Transparency Agerlda

The reaction to this phenomenon has been, as alwayise lItalian case, to
produce legislative responses in the face of cadestield illegitimate, illegal, and
opaque behaviours. Among others, the legislatouegdsLaw 190/12 (Anti-
Corruption Law), Legislative Decree No. 33/13 (Tsparency Decree) and
Legislative Decree 97/16 (addendum to the Transggr®ecree). The legislator’s
action was supported by the National Anti-Corruptiuthority (ANAC), which in
turn issued the National Anti-Corruption Plan (NAd&® well as the guidelines on
transparency and integrity in Public AdministragofiVithout proper emphasis on
the issue of transparency in terms of norms, Bd atlopted behaviours, it is clear
that the managerial logic and tools introduced owee last 30 years are
meaningless and represent only a superstructutectihéhe one hand, weighs down
the functioning mechanisms of administrations, ba bther, renders incorrect
practices that are the antithesis of public intsresore opaque.

Since 2012 (launch of the anti-corruption pathylate, countless difficulties have
been encountered in the process of presiding olaer &nti-corruption and
transparency action. Amongst the most frequent are:
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- the bureaucratic approach aimed at the compliahogaay organizational actors
who should be the driving force behind this charaged who instead often limit
themselves to incorporating legislation without makit really effective;

- the complexity of many of the anti-corruption anahnsparency systems currently
in force, not very coherent with the small size mény Italian local Public
Administrations that have neither the professi@malnor the means to implement
such instruments;

- the diversity of specificities of many Public Adnstrations that have made it
necessary to refine the rules in order to make teéectively applicable, but
which in parallel have lengthened the timing of timeplementation of the
reforms;

- the lack of well-structured and meaningful trainipgths from a qualitative-
guantitative point of view;

- the lack of citizens’ knowledge of anti-corruptioegulations on the one hand,
and information available thanks to the transpareatorm on the other.

This last critical element can be analysed in d daespective. It certainly derives
from the scarce capacity of Public Administratidoscommunicate the changes,
which today is aggravated by an endemic lack ofousses to finance
communication actions.

However, the low impact of the reform can also kpla&ned by the defensive
reaction that many organizations have put in plagainst the levels of
transparency desired by the legislator. This issustdndable when considering that
Legislative Decree 33/13 already intended to maifermation on directors and
managers, consultancies, contributions, compesitiand tenders accessible to
citizens. These few examples are sufficient to tstdad why administrations may
feel directly exposed to their stakeholders.

The subsequent Legislative Decree 97/16 then eatetite scope of the previous
legislation in order to:

- redefine and broaden the scope of transparencgatizins and measures;

- envisage organizational measures for the disclasiucertain information and for
the concentration and reduction of the burden @i Wdministration;

- rationalize and specify disclosure obligations;

- identify those responsible for imposing sanctioos \fiolating the transparency
obligations;

- reformulate the concept of civic access to publitacand documents to make it
substantially equivalent to that defined in the WR8axon systems as the
Freedom of Information Act (FOIA).

o The Freedom of Information Act (5 USC 552) was tthmn 1966.
FOIA provides that any person has a right to obtaatess to federal
agency records, except to the extent that suchrdscr portions of
them) are protected from public disclosure by orfenme FOIA
exemptions or by one of three special law enforoémecord
exclusions. This right is enforceable in court. Hederal FOIA does
not provide access to records held by U.S. statéocal government
agencies or by businesses or individuals. Statgs baeir own statutes
governing public access to state and local recoess] they should be
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consulted for further information. (National Ocearand Atmospheric
Association, 2017).

In fact, precisely to align with the internation@DIA principles, Legislative
Decree 97/16 intervened from the outset on thergénencept of transparency and
extended its scope. If in fact Legislative Decr8€13 defined transparency ‘dsll
access to information concerning the organizateomd activity of the public
administration, in order to promote widespread feraf control over the pursuit of
institutional functions and use of public resoufcdbe new decree:

- on the one hand, reiterates the concept of ‘fudeas’;

- on the other hand, clarifies that access refergenoerically to ‘information’, but
more precisely to ‘data and documents held by thdipadministration’.

Beyond this, the scope of access itself has bewnaed. While formerly it was

aimed at‘promoting widespread forms of control over the guit of institutional

functions and the use of public resourcetiie reform addedthe protection of

citizens' rights” and “promoting the participation of parties concernedithv

administrative activity” (Article 1, paragraph 1 of Legislative Decree /1

amended by Article 2, paragraph 1 of Legislativerige 97/16).

It is evident how Public Administrations may viewedorm that potentially renders

most of their information accessible to citizend @oes so in a historic moment in

which the relations between these organizations @tieens themselves are not

characterised by trust or customary dialogue.
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